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RECOMMVENDED CRDER

Notice was provided and on January 27, 2006, a formal hearing
was held in this case. Authority for conducting the hearing is set
forth in Sections 120.569, 120.57(1), and 760.11(7), Florida
Statutes (2005). The hearing |location was the offices of the
Di vision of Administrative Hearings, the DeSoto Buil ding, 1230
Apal achee Parkway, Tall ahassee, Florida. The hearing was conducted
by Charles C. Adans, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: Marino M Geen, pro se
3023 CGol den Pond Boul evard
Orange Park, Florida 32073

For Respondent: Stephen M Foxwell, Esquire
Departnent of Health
4052 Bal d Cypress Way, Bin A-02
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STATEMENT OF THE | SSUE

Di d Respondent engage in unlawful enploynment practices against
Petitioner in violation of Section 760.10(1) and (7), Florida
Statutes, in effect at the time of the alleged acts, contrary to
the Florida Cvil R ghts Act of 1992 (the Act)?

PRELI M NARY STATEMENT

On January 31, 2005, the Florida Conmm ssion on Human Rel ati ons
(FCHR) received an enpl oynent conplaint of discrimnation from
Petitioner. It naned Respondent as the all eged enpl oyer
responsi ble for discrimnation. The basis of the claimwas race in
relation to the failure to pronote and retaliation for conpl aining
about the choice by Respondent not to pronote Petitioner, to the
extent that Petitioner was term nated for conplaining.

The race referred to in the enploynent conpl ai nt of
di scrimnation was Black, in the sense that Petitioner clained to
be within that protected cl ass.

FCHR i nvestigated the conplaint finding that Respondent was
i ndeed an enpl oyer within the neaning of the Act. FCHR al so found
that the conplaint of discrimnation was tinmely and ot her
jurisdictional requirenents had been net. |In view of the
I nvestigati ve Menorandum provi ded by the Ofice of Enpl oynent
I nvestigations within FCHR, it was determ ned by FCHR that no cause

exi sted to believe that an unl awful enpl oynent practice occurred.



Thi s deci sion was made on July 21, 2005. Petitioner was separately
noti ced of the determ nation finding no cause, advising Petitioner
of his right to petition for relief within 35 days of the date of
the Notice of Determnation: No Cause. The notice was dated
July 21, 2005.

Consistent with his opportunity Petitioner filed a Petition
for Relief with FCHR, which was received by that agency on
August 25, 2005.

The Petition for Relief continued to refer to all eged
di scrim nati on based upon race, in that Petitioner was alleged to
be a black male. It referred to the position of Biological
Adm nistrator Il (BAIl) to which Petitioner was deni ed pronoti on.
It also referenced a position referred to as Bi o Response Team
(BRTR), a supervisory position that Petitioner was all eged not to
have been hired to fill. That latter position was one not referred
toin the earlier enploynent conplaint of discrimnation. The
Petition for Relief referred to a white male being hired in the BA
Il position and a white non-Hi spanic nale being hired to fill the
BRTR position.” The Petition for Relief continued to advance the
all egation that Petitioner having filed a conplaint within the
Respondent's grievance process, Respondent allegedly retaliated

agai nst Petitioner by termnating himfrom enpl oynent.



On August 30, 2005, the Division of Adm nistrative Hearings
(DOAH) received the Petition for Relief and a request that an
admni strative |aw judge be assigned to conduct necessary
proceedings to resolve the dispute between the parties. Stephen F
Dean, Adm nistrative Law Judge, was assigned to conduct those
proceedi ngs i n DOAH Case No. 05-3149.

The case was noticed to be heard by video-tel econference
bet ween Jacksonvill e and Tal | ahassee, Florida, on Novenber 14,
2005.

Petitioner noved to continue the hearing schedul ed for
Novenber 14, 2005. Respondent replied to the notion. On
Novenmber 8, 2005, an order was entered requiring the parties to
provi de dates for rescheduling. An order was entered reschedul i ng
the hearing for January 27, 2006.

Petitioner filed a "Petition for Determ nation" arguing that
FCHR had failed to conciliate or determ ne reasonable cause in the
case. Respondent answered that notion and by its answer opposed
the notion. On January 5, 2006, an order was entered denying
"Petition for Determ nation” based upon the conclusion that the
relief requested was beyond the jurisdiction of the forum
referring to DOAH.

After the January 5, 2006 order was entered, the present
adm ni strative law judge was substituted for Stephen F. Dean,

Adm ni strative Law Judge, in recognition that Adm nistrative Law



Judge Dean would be retired before this case could be concluded at
DOAH.

Petitioner noved to continue the hearing schedul ed January 27,
2006. The notion was opposed in witing. On January 25, 2006, a
t el ephone hearing was conducted to consider the notion. On that
same date an order was entered denying the notion to continue.

At hearing Petitioner testified in his own behal f.
Petitioner's Exhibits nunbered 4 through 9, 11, 13 through 16, 18,
19, 25 through 29, 31 and 45 were admtted as evidence.
Petitioner's Exhibits nunbered 1 through 3, 10, 12, 17, 20 through
24, 30, 32 through 44, 46 through 48, and 50 through 54 were denied
adm ssion. Petitioner's Exhibit nunbered 56 was not offered but
remai ned with exhibits that have been identified.

Respondent presented Dr. Dean WIllis, Susanne Crowe, Dr. David
Stuart Beall, Caroll David Fulgher and Dr. Mng S. Chan as its
wi t nesses. Respondent's Exhibits nunbered 1 through 8, and 10 were
admtted as evidence. Respondent's Exhibit nunbered 9 was deni ed
adm ssi on.

The exhibits by the parties both those adm tted, denied
adm ssion, and left with the record, are transmtted with this
Recommended O der.

There was an indication that a transcript m ght be ordered and
filed for consideration by the admnistrative | aw judge. Later a

deci sion was nade not to order the transcript. Petitioner filed a



“Notice of Intent to File a Reconmended Order." This pleading was
responded to in witing by Respondent. Having considered the
Notice of Intent and response, a post-hearing scheduling conference
was hel d by tel ephone on February 21, 2006, and a post-hearing
scheduling order entered follow ng that conference.

The parties filed proposed recommended orders whi ch have been
considered in preparing the Recommended Order.

FI NDI NGS OF FACT

1. Petitioner as an "aggrieved person” filed a conplaint with
FCHR. § 760.02(10), Fla. Stat. (2005).

2. Gven the posture of this case, Respondent is an
“enpl oyer" enploying 15 or nore enpl oyees in each of 20 or nore
cal endar weeks within the period contenplated by Petitioner's
conplaint. It is so inferred. 8 760.02(7), Fla. Stat. (2005)

3. Petitioner's race as he describes it, and it is found, is
Bl ack.

4. In Cctober 2003 Petitioner began enploynment wth
Respondent in its Bureau of Laboratory Services, Jacksonville,
Florida, as a Medical Laboratory Scientist Ill (Scientist I11).
Hi s status was as a probationary enployee. He renmained in that
status throughout his enploynment with Respondent.

5. Before beginning enploynent with Respondent, Petitioner
had earned a bachel or of science in mcrobiology in 1982 fromthe

University of Alabama. [In 1989 he earned a master's of science in



m crobiology fromthat sane institution. |In 1996 he was awarded a
Ph.D. in mcrobiology fromthe University of Al abama.

6. Upon achieving his naster's degree, Petitioner served as a
research assistant for the University of Al abanma at Birm ngham from
Septenber 1, 1989 through Decenber 31, 1992. Part of that
enpl oynment overl apped his enploynment as a graduate researcher from
Septenber 1, 1992 through May 29, 1996, at the University of
Al abama in Tuscal oosa, A abama. There was overl appi ng service at
the University of Al abama at Tuscal oosa in the period of
Sept enber 2, 1992 through April 29, 1996, when Petitioner had a
position as a teaching assistant.

7. Between Septenber 5, 1996 and February 25, 2000,
Petitioner worked as a research fellow for the National Institute
of Health at the University of Florida in Gainesville, Florida
where, as he indicated in an enploynent application, "Petitioner
was responsi ble for devel opi ng new reconbi nant I nterferon Gamma
i gands and receptors for the treatnment of viral disease and cancer
(acconplished). Responsible for supervision [sic] (twd) graduate
students in nol ecul ar techniques.”

8. Following the work with the National Institute of Health,
Petitioner took a position with ELI SA Technologies, Inc., in
Gai nesville, Florida, as a |laboratory director for the period
March 1, 2000 through February 5, 2003, in which his application

for a job position indicated that Petitioner was: "Responsible for



directing |l aboratory testing of customer sanples and supervising a
five-menber staff. Responsible for devel oping, performng, and
directing new test devel opnent for the CDC and WHO (acconpli shed).
Al'l other research and devel opnent projects (acconplished).”

9. Petitioner next worked at Jacksonville University in
Jacksonville, Florida, as a adjunct assistant professor from what
is perceived the date of January 6, 2003 through his enpl oynent
Wi th Respondent in its Bureau of Laboratory Services. Wile
serving as an adjunct assistant professor Petitioner in his job
application recounts that he was: "Responsible for teaching
nur si ng and bi ol ogy maj ors m crobiol ogy courses. Responsible for
teaching general-clinical |aboratory techniques."”

10. In his role as Scientist Il with Respondent, Petitioner
was expected to neet the foll ow ng expectations:

1) WIIl learn DNA fingerprinting nethods for
sal nonel | a and tubercul osis as well as 16S
sequencing. WII learn techniques sufficiently
to act as a back-up as needed.

Ti mef rame: Novenber - January
2) WII oversee devel opnent of universal
procedural manual for all testing in nolecular
section. WII produce naster copy by end of
February.

Ti mef rame: Novenber - February
3) WIIl oversee the devel opnent and

docunentation of quality control, quality
assurance and proficiency testing procedures



in the nolecular section. WII| incorporate al
into a single docunent by the end of March.

Ti meframe: Novenber - March
4) WIIl eventually be responsible for the
ordering of all equipnent and reagents for the
nol ecul ar section. Duties to include nonthly
reconciliation reports.

Ti mef rame: Novenber - Apri
5) WII represent the nolecular section in the
devel opnment of BOLIMS. WII| becone famliar
with reporting and date nanagenent of al
reports generated in the nol ecul ar section.

Ti mef rame: Novenber - Ongoi ng
6) WII act as back-up for BT testing. WII
| earn all procedures once security clearance
has been granted.

Ti mefranme: January - Ongoi ng

7) WII assist in inplenentation of VNTR M RU
and PCR testing for malari a.

Ti mef rame: January - Ongoi ng
The nmonths reflected in this statenment of expectations began in
Novenber 2003 and extended into 2004.

11. In his role as a Scientist Ill Petitioner had no
supervisory duties. He was given projects to do. He was provided
an appraisal task formin relation to his responsibilities.
Petitioner also worked on a QA QC nanual (quality assurance and

guality control).



12. Initially Petitioner was supervised by Dennis Nol an.
M. Nolan left his enploynent with Respondent to take anot her
position. Dr. Dean WIlis, who has a doctorate in public health,
becane Petitioner's supervisor with M. Nolan's departure.

13. The interaction between Petitioner and ot her nenbers of
the laboratory at Jacksonville is reflected in the Petitioner's
Exhi bits nunbered 4, 5, 6, 11, 19, 25, 26, 27, 28, 29, 31 and 45.
This series of e-mails are an indication of Petitioner's
participation in the organization and inclusion in the efforts of
that organization in carrying forward its duties.

14. Petitioner during his enmploynment in the Scientist Il
position worked on a nalaria project. In addition he worked on a
whoopi ng cough test.

15. Earlier in his enploynment Petitioner underwent a
performance appraisal or review of his work.

16. In February 2004 when M. Nolan resigned fromthe
| aboratory in Jacksonville, his position as BAIl, an SES
classified position in the personnel systemin Florida governnent,
came open. In that nonth Respondent advertised to fill the
position. In that solicitation Petitioner was the only applicant
to replace M. Nolan. As a consequence the position was re-

adverti sed.
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17. The initial advertisement for BA Il position closed on
February 16, 2004. The second advertisenment for that position
cl osed on March 15, 2004. The information concerning the position
was the sane in both instances.

18. Dr. WIlis as the responsible person at the Jacksonville
| aboratory, decided to re-advertise the position to try and attract
addi tional applicants. The position was re-advertised and nore
candi dat es expressed an interest by applying for the position.
Petitioner was anong the applicants applying during the re-
advertisement. Unlike the circunstance in the first advertisenent,
on this occasion there was the expectation that soneone woul d be
hired for the BA Il position. Utimtely Dr. Mng S. Chan, Chief
of Laboratory Services, also referred to as a Bureau Chief for
Respondent at its Jacksonville office, condoned the re-
advertisenent. Dr. Chan holds a Ph.D. in chemstry.

19. Anong the candidates for the BA Il position, four had
their applications considered and were interviewed for the
position. Petitioner was anong the candi dates whose applications
were reviewed and who underwent an interview. The applications
were considered and interviews conducted by Dr. WIllis and by
Susanne Crowe, another BA Il at the Jacksonville | aboratory. She

holds a master's in health and an undergraduate degree in biol ogy.
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20. Ms. Crowe was chosen to interview candi dates for the

avail able BA Il position as a person who was in a simlar position
wi t hin the organi zati on.

21. The result of the process for ranking the candi dates
whose applications were consi dered and who underwent an interview
for the job placenent was that Dr. David Stuart Beall, a non-

Hi spanic white male, was selected to fill the BA Il position as the
top ranked candi date, with Petitioner placing second anong the four
finalist.

22. The other two persons interviewed for the BA Il were
interviewed by phone. It is not perceived that any advantage was
created for those persons interviewed by phone conpared to the |ive
interviews afforded Petitioner and Dr. Beall, given the ranking of
t he candi dat es.

23. \When Dr. Beall applied for the BA Il position he was
wor king for the Center for D sease Control and Prevention (CDC and
was housed in the offices of the Bureau of Laboratory Services in
Jacksonville, Florida. Dr. Beall decided to apply for the BA I
position w thout pronpting from anyone enpl oyed by Respondent. He
was not given any special training to allow himto gain the BA Il
position nor allowed any other formof preference that could be
consi dered discrimnatory when conpared to the opportunities nmade
avai l able to Petitioner. The office that Dr. Beall was placed in

bef ore he becane an enpl oyee with Respondent in the BA Il position,
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was based upon space avail able and not in furtherance of a
preference that aided Dr. Beall in gaining the BA Il position.

24. By conparison to Petitioner in the application process,
the details within the Petitioner's application, which have al ready
been described as to education and work history, the follow ng
informati on was provided by Dr. Beall in his application for the
BA Il position. He graduated fromthe University of Florida in
1986 with a bachel or of science in mcrobiology and cell science.
He received a masters in mcrobiology and cell science fromthat
institution in 1992. He earned a Ph.D. in mcrobiology and cel
science in 1995 fromthe University of Florida

25. Dr. Beall served as a graduate assistant at the
Uni versity of Florida fromJune 1, 1989, through August 1, 1995.
During that time, as he indicated in his application he:

Executed several l|ab projects including the
study of ethanol fermentation by reconbi nant
Escherichia coli expressing Zynononas nobilis
pdc and adhb genes for the conversion of xylose
and ot her biomass carbohydrates to fue

ethanol. Also isolated and genetically

engi neered several novel strengths of Erwinia
for the production of fuel ethanol from waste
pl ant bi omass.

26. From Novenber 1, 1996, through March 31, 1999, Dr. Beall
wor ked as a post-doctorial research associate with the CDC. During
that time as the application described he

Desi gned and executed experinments that resulted

in the identification of several differentially
expressed gene products that are associ ated

13



27.

with the induction of |atency in Mycobacterium
. Incorporated design inprovenents to the
shift-down nodel for MIB growth. Part of this
with TB lead to the issuance of a U.S. for an
assay to detect antigens associated with | atent
tuberculosis infections. Attenpted to identify
Mycobact eri um tubercul osis virul ence factors
usi ng RNA subtractive hybridization. Trained
new | aboratory technicians how to work safely
inside a BSL-3 containnment facility.

From April 5, 1999, through April 30, 2000, Dr. Beal

wor ked as a guest researcher for the CDC, during which tine he as

the application described:

28.

Hel ped organi ze and contri buted work to several
| ab projects including the devel opnment of novel
assays for bacterial neningitis detection in
clinical sanples using TagMan and Light Cycler
technol ogi es and the sequencing of the variable
| oop regions of the porA gene from several
hundred clinical isolates of Neisseria
meni ngi tidis.

From August 4, 2000, until March 12, 2004, Dr. Beall

acted as a visiting professor of biology at the University of North

Florida in Jacksonville, Florida, during which tinme as his

application rel ates:

My duties involve instruction of approximtely
three to four hundred students in |ecture and

| aboratory sections per senester along with
organi zi ng and coordi nating the presentation of
each courseA, A's materials and tests.
Additionally, | provide recomrendations for
students entering professional prograns and
mentor students for their senior presentations.
Beyond ny teaching responsibilities | help
adm ni ster and the devel opment of the Masters

14



degree programas well as participate search
commttees to fill vacancies. This past summer
senester | devel oped and instructed the

Pat hogeni ¢ Bact eri ol ogy course.

29. The applications for the BA Il position executed by
Petitioner and Dr. Beall had a section which called upon the
applicants to set forth in their own words the
know edge/skills/abilities that they believed they would bring to
the position. |In that context Petitioner said about hinself:

Know edge and skills needed to isolation [sic]
and identification [sic] (biochem cal and

Mol ecul ar procedures) pathogenic and nedically
i nportant bacteria and sone viruses. Know edge
and skills needed to identify Mycobacterium

t uber cul osi s conpl ex (biochem cal and Mol ecul ar
procedures). Experience in supervising testing
staff and directing basic and applied research
projects. Wrking and witten know edge of
CLI A, CAP, GW, and | SO 2000 requirenents for
QM QC. Ability to generate, analyze, present
and publish (independently and col |l aborativel y)
data in referred scientific Journals. Ability
to inplenment, direct, and conpl ete sinple and
conpl ex projects.

30. In contrast, Dr. Beall related his know edge/skills/
abilities as being:

My formal training has afforded ne a w de range
of technical skills. M graduate school
projects focused on the genetic engi neering and
devel opnent of novel, environnental benign

met hods of produci ng fuel ethanol fromwaste

pl ant material. These studies relied heavily
on know edge of nol ecul ar bi ol ogy, bacteri al
genetics, and cellular physiology. M
postdoctoral training as an ASM NCI D fell ow at
the Centers for Disease Control and Prevention
in Atlanta provided nme inval uabl e experience in
fields of Public Health and bacteri al

15



whi ch the

Wor k:

31.

32.

pat hogenesis. This work involved the

devel opnent of nodel growth systens and nucl eic
aci d based assays for detecting pathogenic
bacteria such as N. neningitides, H

i nfl uenzae, and M tuberculosis. There I
adapted traditional assays for use with the

| at est generation PCR machi nes TagmanA, A and
Li ght CyclerA, A | have also trained and
supervi sed nunerous | aboratory personnel in the
techni ques of nol ecul ar bi ol ogy and advanced

| aboratory safety practices. | managed and
supervi sed the projects of a variety of
associates including visiting researchers, |ab
techni ci ans, and student interns.

The occupation profile related to the BA Il position, for

candi dat es contended, indicated in the way of Exanpl es of

Pl ans | aboratory services according to

st at ewi de program needs. Consults with county
health officers and staff regarding | aboratory
procedures and program planning related to

| aboratory testing. Coordinates state and
federal |aboratory services in outbreaks or
situations when testing by specialized

| aboratory units is required. Consult to
physi ci ans and private hospital |aboratories.
Pl ans and participates in special research
projects. Perforns conparative eval uation of
new and exi sting | aboratory procedures.
Prepares reports and provides information to
the director, assistant director and program
of fice.

Further, the occupation profile set out exanples of job

characteristics when it stated:

Provi de Consultation and Provi di ng consul tati on and expert
Advice to O hers advi ce to nmanagenent or ot her

groups on technical, systens-
rel ated, or process rel ated
t opi cs.
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Comuni cating Wth
O her Wbrkers

Docunent i ng/ Recor di ng
| nfornation

Getting Informati on Needed
To Do The Job

Devel opi ng and
Bui | di ng Teans

Anal yzi ng Dat a
or Information

Updati ng and Usi ng
Job- Rel evant Know edge

Communi cating Wth Persons
Qut si de Organi zation

Est abl i shi ng and
Mai nt ai ni ng Rel ati onshi ps

Devel opi ng Obj ecti ves
and Strategies

Providing information to
fell ow workers, and subordi nates.
This information can be exchanged
face-to-face, in witing, or via
t el ephone/ el ectronic transfer.

Entering, transcribing, recording,
storing, or maintaining informtion
in either witten formor by

el ectroni c/ magneti c recording.

bserving, receiving, and ot herw se
obtaining information from al
rel evant sources.

Encour agi ng and bui | di ng mnut ual
trust, respect, and cooperation
anong t eam nenbers.

I denti fying underlying principles,
reasons, or facts by breaki ng down
information or data into separate
parts.

Keepi ng up-to-date and know ng
one's own jobs' and rel ated jobs’
and related jobs' functions.

Conmruni cating with persons outside

t he organi zati on, representing the
organi zation to custoners, the
public, governnent, and ot her
external sources. This information
can be exchanged face-to-face, in
witing, or via tel ephone/electronic
transfer.

Devel opi ng constructive and
cooperative working rel ati onshi ps
with others.

Est abl i shing | ong range objectives

and specifying the strategies and
actions to achi eve these objectives.

17



33. Wthin BA I

position exanples of know edge, skills, and

abilities were to the follow ng effect:

Coor di nati on

Readi ng Conpr ehensi on

Critical Thinking

Speaki ng

Judgnent and Deci si on
Maki ng

Ti me Managenent

| npl enent ati on Pl anni ng

Managenent of Personnel
Resour ces

I dentification of
Key Causes
Vi si oni ng

Adm ni stration
and Managenent

Adj usting actions in relation to
ot hers' actions

Under standing written sentences and
paragraphs in work rel ated docunents

Using logic and analysis to identify
the strengths and weaknesses of
di fferent approaches

Talking to others to effectively
convey informtion

Wei ghing the relative costs and
benefits of a potential action

Managi ng one's own tinme and the tine
of others

Devel opi ng approaches for
i npl ementing an idea

Moti vating, devel oping, and directing
peopl e as they work, identifying the
best people for the job

Identifying the things that nust be
changed to achi eve a goal

Devel opi ng an i mage of how a system
Shoul d wor k under ideal conditions

Know edge of principles and processes
i nvol ved in business and

or gani zati onal pl anni ng,

coordi nati on, and execution. This
may i nclude strategic planning,
resource all ocation, nmanpower
nodel i ng, | eadershi p techni ques, and
producti on net hods.

18



Engl i sh Language Know edge of the structure and
content of the English |anguage
i ncl udi ng the neani ng and spelling
of words, rules of conposition, and
gr ammar

Mat hemat i cs Know edge of nunbers, their
operations, and interrelations
i ncl udi ng one or nore of the
following: arithnetic, algebra,
geonetry, calculus, statistics,
and their applications

Chem stry Know edge of the conposition,
structure, and properties of sub-
stances and of the cheni ca
processes and transfornations
that they undergo. This includes
uses of chem cals and their inter-
actions, danger signs, production
t echni ques, and di sposal nethods

Econom cs and Accounti ng Know edge of econom ¢ and accounti ng
principles and practices, the
financial markets, banking, and the
anal ysis and reporting of financial

dat a
Law, Gover nnent Know edge of |aws, |egal codes, court
and Juri sprudence procedures, precedents, governnent

regul ati ons, executive orders, agency
rul es, and the denocratic political
process
34. The job description for BA Il stated that the enpl oyee
"must be licensed or eligible for a clinical/public health
| aboratory license at the supervisor level." Petitioner held a
clinical laboratory technician's |icense issued by the State of

Florida, Departnent of Health, Division of Medical Quality

Assur ance. He did not, and neither did Dr. Beall, hold a |license
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as a clinical/public health | aboratory licensee at the supervisory
l evel .

35. Both Petitioner and Dr. Beall net the education
requirements for BA Il that called upon the candidate to have a
mast ers or equival ent work experience. Both candi dates had Ph.D. s.

36. The candidates for the BA Il position were scored in
relation to their applications through a matrix. Wthin the matrix
was the consideration of education, experience, to include years of
experi ence, supervisory experience, and nanagenent experience.
There was a potential score for veterans' preference. Neither
candi date, Petitioner nor Dr. Beall was entitled to veterans'
points. There was a score for licensure in a supervisors or
directors capacity, as to eligibility as well as licensure. There
was a score for witing ability and a score for public health |ab
experience. The matrix scores for Dr. Beall and Petitioner
respectively are found within Respondent's Exhibits nunbered 5 and
6 admtted as evidence. 1In the last analysis, Dr. Beall received a
68 on his application. Petitioner received a 61. The differences
in the scores pertain to a two point difference for ability to
comrunicate in witing, in which Dr. Beall received a score of 8
out of 10 and Petitioner received a score of 6 out of 10 possible
points. Dr. Beall received 10 points maxi mrum for having worked at
| east three years in a public health | ab, where as Petitioner did

not receive points in that category. Apparently the basis for
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assigning the points for public health | ab experience was in
relation to Dr. Beall's experience with the CDC referred to in his
application. Petitioner scored 15 points for work experience and
Dr. Beall received 10 points.

37. Petitioner and Dr. Beall were interviewed by Dr. WIIlis
and Ms. Crowe, with each interviewer assigning scores for the
interview to the respective candidates. Dr. WIIlis assigned
Dr. Beall a score of 73.5 and Petitioner a score of 65 for the
interview M. Crowe assigned Dr. Beall a score of 72 and
Petitioner a score of 64 for the interview The scores in relation
to the interviews were averaged. That average was added to the
score received for the application review, the result being that
Dr. Beall received an overall score of 138.25 and Petitioner a
score of 125.50 when finally concluded. 1In fact, the chart
reflecting these scores and averages is such that the actual score
for Dr. Beall by that process could have been sonewhat hi gher than
is reflected in the chart. The chart is Respondent's Exhibit
nunbered 7 admtted as evi dence.

38. M. Gowe in her testinony established that Petitioner

was di sorgani zed during his interview session to obtain the BA Il
j ob.

39. The ranking of the candidates for the BA Il position was
first assigned on April 13, 2004. Petitioner was not satisfied

with the outcome in which he was not offered the job. He refers to
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an April 14, 2004 discussion pertaining to the interview score he
recei ved aside fromthe assignnent of points during the application
eval uation. Petitioner's Exhibit nunbered 14 admtted as evidence
is constituted of an e-mail sent from Petitioner to Dr. WIlis, the
subj ect being the April 14, 2004 discussion of the interview score.
It also refers to a neeting on the norning May 4, 2004, between
Petitioner and Dr. WIlis on the decision that had been reached to
hire Dr. Beall. The enphasis in this comrunication related to
Petitioner's background and his conpl aints about the score received
in the interview At the end of this conmunication Petitioner
descri bed how he stood on professional principle and was seeking
reci procation of those principles in what he refers to as "this
grievance process and in the future.” In the e-mail to Dr. WIllis
Petitioner referred to, "elimnation of a candi date based on race
is especially frightening when the mnority candidate is nore
qualified than the individual offered the position." The e-mai
was sent fromPetitioner to Dr. WIllis on May 18, 2004, as anended
on that sane date by a separate E-nmail. On May 24, 2004,
Dr. WIlis acknow edged recei pt of the E-mail

40. The effect of Petitioner's conplaints about the scoring
directed to Dr. WIlis led to further review by Dr. Wllis. The
outcone was that 5 points Dr. Beall received for nanagenent
experience in relation to his application were deducted, while 15

points were added for eligibility for licensure as a director.
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This adjustment is reflected in the scoring matrix previously
descri bed. Petitioner was not assigned any points for managenment
experience and received the sane 15 points for eligibility to be
licensed as | aboratory director that were assigned to Dr. Beall in
his application. This outcone is also reflected in the scoring
matri x previously descri bed.

41. The decision to hire Dr. Beall for the BA Il position was
not based upon race or a decision contrary to Petitioner's race.

42. Sonetine in the latter part of May 2004, Dr. Beal
assunmed the BA Il position and becane Petitioner's supervisor by
virtue of being hired in the position.

43. At about the sane tine Petitioner nade an internal
conplaint, a conplaint within the Respondent Agency cl ai m ng
di scrimnation on the basis of race, pertaining to the manner in
which Dr. Beall was selected for the BA Il position to the
exclusion of Petitioner. The internal conplaint which Petitioner
filed was with Respondent's EEOCC Ofi ce.

44. Petitioner was not satisfied with the internal process
for resolving his conplaint of discrimnation through the
Respondent and decided to file a conplaint with FCHR which forns
the basis for the present case.

45. After Dr. Beall becane Petitioner's supervisor he
reviewed Petitioner's work. He observed that Petitioner was al oof,

difficult, recalcitrant, obstructive, and had a questionabl e
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dermeanor. He found Petitioner's work to be unorgani zed. He net
several tinmes with Petitioner to address the question of

organi zati on. Responses required fromPetitioner to Dr. Beall were
not pronpt or clear when nade. There was a problem about failure
to contact Dr. Beall as supervisor when Petitioner decided to take
| eave. Petitioner clainmed to have been at work when he was not at
work, as Dr. Beall perceived the situation

46. Dr. WIlis, who supervised Dr. Beall at that tine, was
aware of Dr. Beall's concerns about Petitioner's performance, in
particular, his lack of cooperation and the inability to find
Petitioner at the office, in that Petitioner would | eave the
prem ses w thout advising Dr. Beall.

47. By conparison, during the time that Dr. WIIlis supervised
Petitioner there was a situation concerning a county health
departnent and tests for rabies. Petitioner becanme involved and
gave a response to the inquiry by the county health agency that
Dr. WIlis considered to be inaccurate or msleading. This lead to
a situation in which the person within the Bureau of Laboratory
Servi ces who properly should have responded to the county agency
inquiry, being addressed by Petitioner in a manner that Dr. WIlis
found troubling, as to Petitioner's ability to work wi th other

persons w thin Respondent agency.
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48. Eventually Dr. Beall recomended that Petitioner be
di smissed fromhis position before conpleting his probationary
period. The reason for this recommendation related to Petitioner's
denmeanor, to include his wllingness to cooperate while undergoing
the review of his work. There were issues with reports rendered by
Petitioner, considered to be |acking in professionalism problens
with attendance and | eave and a | ack of progress in the |ist of
expectations that have been referred to earlier. Dr. WIlis
concurred with the recomendation that Petitioner be dism ssed.
Li nda Boutwel |, who was personnel officer within the Bureau of
Laboratory Services in Jacksonville, was al so consulted concerning
the dism ssal. Concerning the disposition of Petitioner's
enpl oynent, Caroll David Ful gher was consulted as an enpl oyee of
Respondent's O fice of Human Resources in Tallahassee. It was
explained to M. Fulgher that Petitioner tended to ignore his
supervisor Dr. Beall and to do what Petitioner preferred, contrary
to the wishes of his supervisor. It was explained to M. Ful gher
that the quality of Petitioner's work was not satisfactory and that
difficulties were experienced in relation to Petitioner's
attendance and | eave. Followi ng discussion with M. Fulgher, it
was suggested that the matter be considered by the Bureau Chief,
Dr. Chan. M. Fulgher prepared a letter dism ssing Petitioner from
his enploynment. This letter was dated October 13, 2004. It was

signed by Dr. Chan indicating his agreenment with the choice to
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di smss Petitioner. Respondent's Exhibit nunbered 10 is a copy of
that letter. 1t was presented to Petitioner, thus termnating his
enpl oynent wi th Respondent

49. The supervision of Petitioner, to include supervision by
Dr. Beall, evidenced no discrimnatory intent based upon race, nor
was the choice to dismss Petitioner one notivated by any desire to
retaliate against Petitioner for his conplaint concerning the
decision to hire Dr. Beall in preference to Petitioner for the
BA Il position.

CONCLUSI ONS OF LAW

50. The Division of Adm nistrative Hearings has jurisdiction
over the parties and the subject matter of this proceeding in
accordance wth Sections 120.569, 120.57(1), and 760.11(7), Florida
Statutes (2005).

51. Petitioner is an "aggrieved person” within the neaning of
Section 760.02(10), Florida Statutes (2005). Respondent is an
"enpl oyer” within the nmeaning of Section 760.02(7), Florida
St at utes (2005).

52. As Petitioner's enployer Respondent is accused of an
unl awf ul enpl oynment practice for failing to pronote (hire) to the
BA Il position as a black male, instead hiring Dr. Beall, a non-

Hi spanic white nale to the BA Il position. This action is
allegedly in violation of Section 760.10(1)(a), Florida Statutes

(2003), which makes it unlawful for an enpl oyer
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To . . . fail or refuse to hire any individual,
or otherwi se to discrimnate agai nst any

i ndi vidual with respect to conpensation, terns,
conditions, or privileges of enploynent,
because of such individual's race.

53. In addition, Petitioner has accused Respondent of
retaliation for discharging Petitioner fromhis position as a
Scientist 11l because Petitioner conplained when he was not hired
for the BAIIl position. By his action Respondent is accused by
Petitioner of violating Section 760.10(7), Florida Statutes (2004),
whi ch st ates:

It is an unlawful enploynent practice for an
enployer . . . to discrimnate agai nst any
per son because that person has opposed any
practice which is an unlawful enpl oynent
practice under this section, or because that
person has nade a charge, testified, assisted,
or participated in any nanner in an

i nvestigation, proceeding, or hearing under
this section.

54. The provisions of Chapter 760, Florida Statutes, rel ated
to this case are conparable to those of Title VII of the G vi
Rights of 1964, 42 U.S.C. 88 2000e, et seq. Consequently, those
cases which interpret Title VII are applicable to Chapter 760,

Florida Statutes. School Board of Leon County v. Hargis, 400

So. 2d 103 (Fla. 1st DCA 1981); Brand v. Florida Power Corp., 633

So. 2d 504 (Fla. 1st DCA 1994); and Florida Departnent of Conmunity

Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).
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55. In filing his conplaint of discrimnation with FCHR
Petitioner has conplied with a tinme requirenment set out in Section
760.11(1), Florida Statutes (2004). In turn, Petitioner has tinely
conplied with the tinme requirenent set forth for filing his
Petition for Relief in association with his request for an
adm ni strative hearing as called for in Section 760.11(7), Florida
Statutes (2005).

56. Concerning the failure to hire or pronote Petitioner to
the BA Il position, while choosing Dr. Beall, Petitioner is
al l eging disparate treatnent based upon his race. Petitioner bears
the burden of proof to establish those clains as recognized in

McDonnel | Douglass v. Geen, 411 U S. 792 (1973); Texas Departnent

of Community Affairs v. Burdine, 450 U S. 248 (1981) and St. Mary's

Honor Center v. Hicks, 509 U S. 502 (1993).

57. Petitioner nust neet the initial burden of establishing a

prim facie case of discrimnation. Should Petitioner neet that

initial burden, the burden then shifts to Respondent to articul ate
a legitimate, non-discrimnatory explanation for its decision to

hire Dr. Beall and not Petitioner. Departnent of Corrections v.

Chandl er, 582 So. 2d 1183 (Fla. 1st DCA 1991). The nature of
Petitioner's burden is one of production not persuasion. It need
only be shown that Petitioner's decision inits hiring choice for

BA Il was non-discrimnatory. Al exander v. Fulton County, GCeorgia,

207 F.3d 1303 (11th Gr. 2000). Were Respondent neets it burden
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of production, then Petitioner nmust be persuasive in his effort to
denonstrate that Respondent's proffered reason for choosing

Dr. Beall is a pretext for intentional discrimnation against

Petiti oner.

58. Going forward, to establish a prina facie case of racia

di scrim nati on based upon the disparate treatnent of not hiring
Petitioner for the BA Il position, while favoring Dr. Beall for
that job, Petitioner nust show. (1) that he is a nenber of a
protected mnority; (2) that he was qualified and applied for the
promotion to BAIIl; (3) that he was rejected despite those
qualifications; and (4) that sonmeone equally or less qualified to
fill the position and not a nmenber of a protected mnority was

pronoted. Lee v. GIE Florida, Inc., 226 F.3d 1249, 1253, (11th

Cr. 2000), relying upon Taylor v. Rynon 175 F.3d 861, 866 (1lth

Cr. 1999).

59. Petitioner as a black nale is nmenber of a protected
mnority, who applied for and was qualified to fill the BA Il
position. He was rejected despite the qualifications and
Dr. Beall, not a nenber of the protected minority, was placed in
the BA Il position with equal qualifications.

60. Notwi thstanding the prinma facie showi ng concerning the

treatnment Petitioner received in relation to the BA Il position,
Respondent's explanation of its decision to pronote to hire

Dr. Beall is not a matter of pretext. There was a legitimate
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reason articulated for re-advertising the BA Il position due to the
| ack of conpetition in the first advertisenent, with the
expectation that nore applicants would inprove the process for
hiring. Concerning the second advertisement Petitioner was not

di scri m nated agai nst on any basis, race included, when being
considered for the BA Il position under the process established for
assessing applications and i nterview ng other candi dates.
Respondent's reasons for ranking Dr. Beall first and Petitioner
second and choosing Dr. Beall for the position based on that

ranki ng, does not evidence any formof discrimnatory intent in the
hiring process. Respondent having net its burden of production of
proof that the decision it reached to hire Dr. Beall and not
Petitioner was non-discrimnatory, it was left to Petitioner to be
persuasive in proving that the proffered reason was pretext for
intentional discrimnation. Petitioner has failed to offer proof
that establishes the explanation given by Respondent constitutes
pretext for intentional discrimnation.

61. Petitioner also alleges retaliation when Respondent
decided to separate himfromhis enploynent as a Scientist IIll, to
term nate the enpl oynent, a decision which Petitioner alleges was
notivated by his conplaint when Petitioner was not hired/pronoted

to the BA Il position. To prove a prima facie case of retaliation

Petitioner nmust show. (1) he engaged in statutorily protected

expression; (2) he suffered an adverse enpl oynent action; and
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(3) the adverse enploynent action was causally related to the

protected activity. See Harper v. Blockbuster Entertai nment Corp.,

139 F.3d 1385, 1388 (11th Cir. 1998). 1In the event that Petitioner

established a prinma facie case of retaliation, it is incunbent upon

Respondent to present evidence of a legitinmate non-discrimnatory
reason for termnating Petitioner's enploynent with Respondent.

62. Petitioner proved that he engaged in protected activity
when conpl ai ni ng about the failure to pronote or to hire himfor
the BA Il position. Beyond that tinme he was separated fromhis
enpl oynent in the Scientist Il position, term nated, an enpl oynent
action adverse to his interest. There was no connection between

the conplaint and the termnation. There was no prina facie

showi ng of retaliation. Mreover, Respondent had a legitimte
reason for the separation that term nated Petitioner's enpl oynent.
Respondent engaged in the process of evaluating Petitioner's
performance as a probationary enpl oyee w thout discrimnatory
intent directed to Petitioner based upon race; rather, the basis
for deciding the issue was in relation to his performance as a
probati onary enpl oyee. This process was as recogni zed i n Chapter
110, Florida Statutes (2004), in particular in view of the

di scussion of probation as reflected in Section 110.227, Florida

Statutes (2004).
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RECOMVENDATI ON

Upon consi deration of the facts found and the concl usi ons of
| aw reached, it is

RECOMVENDED:

That a final order be entered dism ssing Petitioner's clains
of discrimnation and retaliation based upon race.

DONE AND ENTERED this 28th day of March, 2006, in Tall ahassee,

Leon County, Florida.

P~y

CHARLES C. ADAMS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl. us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of March, 2006.
ENDNOTE
1/ Petitioner did not advance his request for relief in relation

to the BRTR position calling for a disposition of that subject.

COPI ES FURNI SHED:

Marino M Green
3023 ol den Pond Boul evard
Orange Park, Florida 32073
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St ephen M Foxwel |, Esquire
Departnment of Heal th

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Ceci| Howard, General Counse

Fl ori da Conm ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency C erk

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days fromthe date of this Recormended Order. Any exceptions to
this Recormended Order should be filed with the agency that w |
issue the final order in this case.
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